
 

 1 

Mr. Igor GROSU 
President  
Parliament of the Republic of Moldova 
Bd. Stefan cel Mare 162 
2073 Chisinau 
MOLDOVA 

Vienna, 14 September 2021 
MD-PARL/O/jko/01/14-09-2021 

  
 
 
Re: Independence of the National Agency for Energy Regulation (ANRE) 
 
 
Honorable President, 
 
The Energy Community Secretariat has recently received information regarding a legislative initiative 
by members of the Moldovan Parliament to modify a series of laws, among which Law 174/2017 on 
Energy (Law 174). The proposed amendments to Law 174 refer to the grounds and procedure for 
dismissal of the directors of the board of ANRE, and have already passed the first reading in the 
Parliament on 10 September 2021. We understand that the second reading will take place on 17 
September 2021.  
 
The proposed amendments to Law 174 on energy 
 
The current version of Law 174 establishes, in its Article 10(12), the following grounds for dismissal 
of a director of ANRE: the loss of Moldovan citizenship; the impossibility to fulfil his/her duties, due 
to health reasons, for six consecutive months; the election or appointment to another position; 
conviction for intentional crimes or a sentence to detention, both by a final judgement of the 
competent court; the final decision by the National Authority for Integrity, which establishes that the 
director concerned acted in breach of the legal provisions on conflict of interest or that he/she is 
incompatible with the function of director of ANRE.  
 
The proposed amendments to Law 174 add two additional grounds for dismissal: a finding that the 
director concerned has not fulfilled his/her tasks, or that he/she fulfilled the task in an unsatisfactory 
manner, regardless of fault; and a finding, resulting from a parliamentary inspection performed as 
prescribed by the law, of faulty performance. Also, the proposed amendments include a separate 
procedure for dismissal of ANRE directors for the two additional grounds.  
 
Before analysing the compliance of the proposed amendments with the Energy Community acquis, 
we took note of the fact that similar amendments are proposed, by the same act, to the grounds for  
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dismissal of directors of the National Commission for Financial Markets, the Competition Council, 
the National Appeal Agency and the Broadcasting Council. Surprisingly, it is only in the case of 
ANRE that dismissal due to a finding of non-fulfilment or unsatisfactory fulfilment of tasks should 
occur regardless of fault.  
 
The substantiation note submitted in support of the above-mentioned proposed amendments 
analyses the situation of the other four above-mentioned institutions, but it does not mention the 
particular case of ANRE, nor does it state why the standard for the dismissal of ANRE’s directors 
should be lower than in the cases of other institutions.  
 
Apart from that, the substantiation note includes only general statements, that the principles of good 
governance require the Parliament to monitor the activity of national authorities and to ensure that 
the respective national authorities act diligently; failure to do so should – according to the 
substantiation note – lead to dismissal, by the Parliament, of the management of the mentioned 
authorities.  
 
Regulatory independence under the Energy Community acquis 
 
National regulatory authorities (NRAs) are autonomous public bodies mandated to regulate specific 
aspects of an industry. In the energy sector, Article 35(4) of Directive 2009/72/EC and Article 39(4) 
of Directive 2009/73/EC require the Energy Community Contracting Parties to ensure that, when 
carrying out the regulatory tasks conferred upon it by the directive and related legislation, the NRA: 
(a) is legally distinct and functionally independent from any other public or private entity; (b) ensures 
that its staff and the persons responsible for its management: (i) act independently from any market 
interest; and (ii) do not seek or take direct instructions from any government or other public or private 
entity when carrying out the regulatory tasks. 
  
“Independence” is not defined in the directives, but the Court of Justice of the European Union has 
ruled that it means a status which ensures that the body concerned can act completely freely, without 
taking any instructions or being put under any pressure.1 The NRAs must take their own decisions 
autonomously and solely in the public interest, so as to ensure compliance with the objectives 
pursued by the directives, without being subject to external instructions from other public or private 
entities.2 
 
The Council of European Energy Regulators, CEER, recommends that national law should explicitly 
refer to the NRA’s independence from politics and from the industry, and that the legislator should 

                                                        
1 Case C-518/07 European Commission v The Federal Republic of Germany, Judgement of 9 March 2010, 
para 18. 
2 Case C-378/18, reference for a preliminary ruling by the President of Slovenia, judgement of 11 June 2020, 
para 54.  
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ensure the absence of conflict of interest in proportionate rules relating to independence of the 
national regulator.3 
 
The Energy Community acquis further requires Moldova to ensure the independence of ANRE, and 
to safeguard ANRE from the control of any other public body. As a general rule, accountability of 
NRAs to national parliaments rather than, for example, governments, is an accepted and even 
recommended practice.4 However, such accountability towards legislators must have strict limits to 
ensure that the NRA can fulfil its tasks free from pressure and interference, especially with regard to 
matters of substance. In a recent decision, the Court of Justice of the European Union found that the 
complete independence of NRAs from economic actors and public entities, be they administrative 
bodies or political bodies (and in the latter case, be they the holders of executive power or of 
legislative power) is instrumental in ensuring that the decisions taken by the NRAs are truly impartial 
and non-discriminatory, while the possibility of undertakings and economic interests connected with 
the government, the majority or political power being treated more favourably is excluded. 
Furthermore, the strict separation of NRAs from political power enables them to coordinate their 
actions on a long-term basis, which is necessary to meet the objectives of Directives 2009/72/EC 
and 2009/73/EC.5 
 
The Secretariat’s conclusion  
 
The concept of independence by no means limits an NRA’s obligation to be transparent regarding 
the way it performs its activities, meets its legal duties and spends its budget. Mechanisms aimed to 
prevent improper activities of ANRE are already part of Moldovan legislation. ANRE’s decisions are 
subject to judicial control according to Article 16(10) of Law 174. Also, according to Article 12(6) and 
(7) of Law 174, ANRE has the duty to publish activity reports yearly, which must include, among 
others, fulfilment of performance indicators. It also publishes yearly reports on transparency in its 
decision-making process. To the best of our knowledge, ANRE has complied with these duties for 
the past years.  
 
Law 174 already includes, as shown above, well-defined, objective grounds for dismissal of ANRE 
directors. The inclusion of the proposed two additional grounds (a finding that the director concerned 
has not fulfilled his/her tasks, or that he/she fulfilled the task in an unsatisfactory manner, regardless 
of fault; and the finding, resulting from a parliamentary inspection performed as prescribed by the 
law, of faulty performance) would expose ANRE to largely discretionary and ultimately subjective, 
potentially politically motivated, decisions by any majority in the Parliament. Indeed, it will be difficult, 
if not impossible, to ensure that the members of the competent parliamentary committee in charge 
                                                        
3 Council of European Energy Regulators, The independence of National Regulatory Authorities, White 
Paper V, 30 June 2017. 
4 Recommendation of the Agency for the Cooperation of Energy Regulators No 01/2016 of 30 May 2016. 
5 Case C-718/18 European Commission against the Federal Republic of Germany, judgement of 2 
September 2021, para 112. 
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of assessing the activities of ANRE directors are both competent and politically neutral to even 
engage in such an assessment.  
 
ANRE directors are not regular employees in an institution, subject to staff rules and assessments, 
and they have to remain, in compliance with the acquis, free from any interference, pressure or 
instructions, even if they come from the Parliament. The proposed amendments will prevent that by 
subjecting ANRE’s directors to an undefined standard of performance of tasks in a “satisfactory 
manner”.  
 
The Secretariat agrees that ANRE’s management must fulfil its mission and perform accordingly. 
However, there are ways to ensure this objective without exposing the directors to political pressure. 
One way, for example, is a thorough selection procedure by the parliamentary committee. The 
Secretariat has, in the past, repeatedly urged the Moldovan Parliament to decide on detailed 
selection criteria and to conduct thorough interviews with the candidates, and has even acted as 
observer during several interviews. Another way is the judicial control to which ANRE is already 
subjected, and which has more legitimacy than the findings of a parliamentary committee.  
 
An independent NRA is one of the cornerstones of the Energy Community acquis, and the adoption 
of the proposed amendments would deprive Moldova’s energy sector of the progress recorded in 
the past years. This is particular true now, when Moldova needs to find the institutional strength to 
face the challenges in the gas and electricity sectors, and to become part of the integrated European 
energy market. The Secretariat advises the Moldovan Parliament against adopting the above-
mentioned legislative amendments in particular, and against adopting any legislation which may 
impair the independence of ANRE in general.  
 
 
Sincerely yours,  
 
 

 
 
Janez Kopač          Dirk Buschle 
Director          Legal Counsel 
 


